
STATE OF NEW YORK
STATE TAX COMHISSION

In the Matter the Pet i t ion

Catherine ChiareIIa

d/b/a Napol i  Seven Seas Restaurant

for Redeterrninat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

for  the  Per iod  3 /1173-2 /29 /76 .

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

20 th  day  o f  June,  1980.

o f

o f

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of June, 1980, he served the within not ice of Determinat ion by mai l

upon Catherine Chiarel la,  dlbla Napol i  Seven Seas Restaurant,  the pet i t ioner in

the within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Catherine Chiarel la
d/b/a Napoli Seven Seas Restaurant
7918-LZEh Avenue
Brook1yn, Ny 17228

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is  the  pe t i t ioner  here in

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
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Catherine Chiarel Ia

d,/bla Napol i  Seven Seas Restalrrant

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax law

for  the  Per iod  3 /1 /73-2 /29 /76

AT'FIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of June, 1980, he served the within not ice of Determinat. ion by mai l

upon leonard l .  Cohen the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

Id rapper  addressed as  fo l lows:

Mr .  Leonard  L .  Cohen
] -46  E.  46 th  S t .
New York,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

20 th  day  o f  June,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

June 20.  1980

Catherine Chiarel la
d/bla Napol i  Seven Seas Restaurant
7918-12th Avenue
Brooklyn, NY 11228

Dear  Ms.  Ch iare l la :

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the adminisLrat ive level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone *  (518)  457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Leonard L. Cohen
146 E.  46rh  Sr .
New York ,  NY 10017
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

CATI{ERINE CHIAREI,TA
D/B/A NAp0rr SEVEN SEAS RESTAURANT

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period March 1, 1973 through
February 29,  7976.

Whether the Audit  Divis ion's determinat ion of

based on  an  aud i t  o f  app l i can t rs  ava i lab le  records ,

DETERUINATION

add i t iona l  sa les  taxes  due.

was cor rec t .

Appl icant,  Catherine ChiareLLa d/b/a Napol i  Seven Seas Restaurant,  7978

12th Avenue, Brooklyn, New York 11128, f i led an appl icat ion for revision of a

determinat ion or for refund of sales and use taxes under Art ic les 28 and 29 of

the Tax Law for the period March 1, 1973 through February 29, L976 (Fi le No.

2 1 1 0 5 ) .

A smal l  c laims hearing was held before Arthur Johnson, Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on November 27, 1979 at 2:45 P.M. Appl icant appeared by Leonard L.

cohen, P.A. The Audit  Divis ion appeared by Ratph J. vecchio, Esq. (wi l r iam

F o x ,  E s q .  ,  o f  c o u n s e l ) .

ISSI]E

FINDINGS OF FACT

1. Applicant, Catherine ChiareIIa d/b/a Napoli Seven Seas Restaurant,

operated a restaurant and bar located at 1601 Surf Avenue, Brooklyn, New York.

The business was so ld on December 3,  1975.

2. 0n June 18, 7976, as the result of an audit,  the Audit Division

issued a Notice of Determination and Demand for Pavment of Sales and Use Taxes
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Due against applicant for the period March 1, 1973 through February 29, 1976

fo r  t axes  due  o f  $11 ,407 .43 ,  p lus  pena l t y  and  i n te res t  o f  $3 ,007 .79 ,  f o r  a

to ta l  o f  $14  ,415 .22 .

3. The applicant did not, have suff icient books and records for the Aurcl i t

Division to detennine the exact amount of tax l iabi l i ty or enough information

to perform markup tests. Therefore, i t  estimated the fol lowing markup percentages:

I iquor - 225 percent, beer - 200 percent and food - 135 percent. The markups

were applied to applicable purchases for the audit period, result ing in addit ional

taxab le  sa les  o f  9104  ,240 .95 .

The Audit Division also est. imated that the value of personal property

sold wiLh the business was $20,000.00 and asser ted addi t ional  tax thereon of

$1  ,600  .  00  .

4. 0n Decernber 30, 1977, the Audit Division issued a revision to the

not ice which adjusted the sa les taxes due for  the per iod at  issue to  $9 1275.62.

Said revision was based on certain mathematical errors discovered subsequent

to the issuance of the notice and a reduction in the bulk sales tax to $1,520.00

to ref lect  appl icant 's  paymenl  o f  $80.00.

5. The value of the furniture, fixtures and equipment at the time of the

bulk  sa le was $7,000.00 based on the deprec iat ion schedule f i led wi th  appl icant 's

1975 Federal income tax return.

6. Applicant contended that. the markups estimated by the Audit Division

were excessive because they were based on an observation of the premises under

the new ownership. Applicant argued that her business was a family operation

and offered low sell ing prices for food and drinks. Applicant also argued

that free food was provided at holiday part ies and on other various occasions

and that a free drink is given to customers who purchased three drinks.

7 - The foregoing contentions were not supported by any substantial evidence.
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8. 0n February 28, 1979, applicant. sold the real property where the

restaurant  was located.  At  that  t ime,  appl icant  pa id $16,073.76 to  the Tax

commiss ion consis t ing of  $91275.62 in  tax and $6,798.14 in  penal t ies and

interest accrued thereon in order to satisfy a l ien placed on the property

result ing from the unpaid taxes at issue.

9. Applicant argued that the penalt ies and interest in excess of the

minimum statutory rate, should be cancelled.

CONCTUSIONS OF IAI,i

A. That the Audit  Divis ion overstated the value of the personal property

sold in connect ion with the bulk sale. Accordingly,  the addit ional-  tax due is

r e d u c e d  f r o m  $ 1 , 5 2 0 . 0 0  t o  $ 4 8 0 . 0 0 .

B. That in the absence of adequate books and records, the Audit  Divis ion

properly determined appl icantrs taxable sales in accordance with the provisions

of sect ion 1138(a) of the Tax Lawl that appl icant fai led to show that the

Audit  Divis ionr s deterrninat ion was incorrect.

C. That the appl icat ion of Catherine Chiarel la d/b/a Napol i  Seven Seas

Restaurant is granted to the extent indicated in Conclusion of Law "A";  that

the Audit  Divis ion is hereby directed to refund the sum of $1,040.00 together

with such penalty and interest thereon which was paid by appl icant,  and that

except as so granted, the appl icat ion is in al l  other respects denied.

DATED: Albany, New York

JUN a tr lgg0
COMMISSION

COMMISSIONER


